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LOKEN, Circuit Judge.

S.D. and her parents! requested an administrative hearing under the
Individuals with Disabilities Education Act ("IDEA"), 20

" The HONORABLE CHARLES R WOLLE, Chief Judge of the United
States District Court for the Southern District of |[|owa,
sitting by designation.

We use the term"S.D." to refer individually to the | earning-
di sabled child and collectively to appellants in these proceedi ngs.



U S . C § 1400 et seq., when M nnesota | ndependent School District No. 283
(the "School District") refused to reinburse S.D. for private school
tuition. A state-appointed hearing officer denied rei nbursenent, but a
hearing review officer granted S.D. this relief. The School District then
sought judicial reviewin federal court, and S.D. asserted counterclains
and cross-clainms under various federal and state | aws.

The district court? granted judgnent on the administrative record,
concluding that the School District had substantially conplied with | DEA s
procedural requirenents and had provided S.D. "a free appropriate public
education." See 20 U S.C. § 1400(c); Board of Educ. v. Row ey, 458 U. S.
176, 203 (1982). The court dismissed S.D.'s renmining clains as precluded

by that judgnent. On appeal, S.D. argues that the district court erred in
refusing to expand the admnistrative record, in reversing the state
hearing review officer, and in dismssing the non-1DEA clains. W affirm

S.D. suffers from severe dyslexia, which inpacts her reading and
mat hematics skills, and attention deficit disorder, which affects her
concentration and learning. Fromkindergarten through third grade, S.D.
attended regular classes at Peter Hobart Primary Center, a public
el ementary school in the School District. In first grade, an initial
speci al education assessment suggested that S.D. has average to above
average intelligence, but her reading, witing, conprehension, and
mat hematics skills were below her ability. That pronpted devel opnent of
an individualized education plan ("IEP') for S.D. Under IDEA, an | EP "sets
out the child' s present educational performance, establishes annual and
short-term

2The HONORABLE RI CHARD H. KYLE, United States District Judge
for the District of Mnnesota, who adopted the report and
recommendati on of the HONCRABLE RAYMOND L. ERI CKSON, United States
Magi strate Judge for the District of M nnesota.
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objectives for inprovenents in that performance, and describes the
speci al |y designed instruction and services that will enable the child to
neet those objectives." Honig v. Doe, 484 U S. 305, 311 (1988). See 20
U S.C. 88 1401(a)(20), 1l414(a)(5).

S.D. continued to be "nmainstreaned" in regular classes. She also
began receiving special education services from a |icensed |earning
disabilities professional and "Chapter One" mathematics instruction under
a federal program designed to reinforce classroomwork in a small group
setting. In 1991, while S.D. was in third grade, a psychol ogical
consul tant concluded that she is a visually-based dyslexic. She was al so
di agnosed as having attention deficit disorder. Later that year, S.D.'s
not her conpl ai ned that public education suppl enented with special education
servi ces was i nadequate, but the School District refused to pay tuition at
Groves Learning Center ("Groves"), a private school for children with
| earning disabilities. Following a conciliation conference, the School
District agreed to S.D.'s request that the psychol ogical consultant
continue to nonitor progress under the |EP.

In March 1992, the | EP was anmended to provi de summer instruction and
special education in math. S. D.'s parents requested that she be held back
inthird grade at Peter Hobart school. The School District recomrended she
be placed in third or fourth grade at Susan Lindgren |Internediate School.
After another conciliation conference, the School District agreed to
provide group and private instruction that summer, but not at Groves. 1In
the fall, S.D. began fourth grade at Susan Lindgren school, with a speci al
educati on teacher assigned to help her adjust to the new environnment. At
the end of Septenber, S.D.'s parents enrolled her at Groves without the
School District's consent.

S.D. then requested a hearing, challenging the |IEPs and seeking
rei mbursenent for her tuition at Groves. The M nnesota Conm ssioner of
Educati on appoi nted an admi ni strative hearing



officer. See Mnn. Stat. Ann. § 120.17, subd. 3b(e); Mnn. R 3525.4000.
After a twelve-day hearing, the hearing officer nade detailed findings of
fact and concluded: (i) "[e]xcept as to enhancing self-esteem" S.D.'s
initial and nodified IEPs net the requirenent of IDEA and M nnesota law to
provide a free appropriate public education; (ii) if S.D. had not withdrawn
from public school in Septenber 1992, "the I|IEP would have produced

nmeasur abl e educational benefit"; (iii) "Groves is not an appropriate
educational placenent for [S.D.] . . . because (oves does not provide the
education in the least restrictive environnment"; and (iv) the School

District need not reinburse S.D. for tuition at Groves but nust renedy |EP
i nadequaci es by reinbursing S.D. for summer tutoring, attention deficit and
psychol ogi cal consultations, and self-esteem counseli ng. The hearing
of fi cer expl ai ned:

[S.D.]'s self-esteemis the focal point of nobst of the
conflicts in this matter. . . . Both sides in this mtter
believe that the approach they advocate for [S.D.]'s education
is best for her own self-esteem

* * * * *

It is interesting to note that the District generally assessed
the sane needs as did Goves and that it used virtually all of
t he sane teaching techniques as are being applied at G oves.

Each setting has its own weaknesses and strengths. In
[S.D.]'s particular case, because of her relatively severe
learning disabilities, it could be debated forever which
program provi des the better education for her. But it is not
the duty of public schools to provide the better education. It
is the duty of public schools to provide an appropriate public
education and the District in this case has done that and has
the ability to do that in the future.

S.D. appealed to a hearing review officer. See Mnn. Stat. Ann. §
120. 17, subd. 3b(g). The review officer reversed. She concl uded that
S.D.'"s IEPs "were procedurally flawed"; the School District's services "did
not provide educational benefit"; the School District had not provided a
"free appropriate public education"; and Goves "was an appropriate
pl acenent." Al t hough



the review officer considered it "troubling" that S.D. spends all her tine
at Groves with other children with learning disabilities, the review
of ficer concluded that "the G oves' environnent is clearly superior for
[S.D]'s enotional needs," and therefore the School District nust pay for
S.D.'"s tuition at Goves.

The School District then commenced this action, seeking judicial
review of the review officer's adverse decision. See 20 U S. C. § 1415(e).
S.D. asserted counterclains and cross-clainms alleging violations of |DEA,
its state law counterpart, Mnn. Stat. Ann. 8§ 120.17, and other | aws.® The
district court granted the School District judgnent on the administrative
record, thereby reinstating the hearing officer's decision. Concluding
that the review officer had inproperly rewei ghed the evidence, the court
adopted the findings of the hearing officer "as anply supported by the
preponderance of the evidence." The court further concluded that S.D. had
failed to show "solid justification" for the submi ssion of additional
evidence. Turning to the key substantive issues, the court found that the
School District had provided S.D. a "free appropriate public education" in
a properly mainstreaned, |east restrictive environment; "that G oves was
not a proper placenment for S.D., within the context of the IDEA"; and
therefore, that the School District need not reinburse S.D. for tuition at
Groves. The court agreed with the hearing officer that the deficiencies
in S.D.'"s |EPs were either harm ess or renedied by the relief the hearing
officer granted. Finally, the court dismssed S.D.'s counterclainms because
the School District had conplied with | DEA and di sm ssed her cross-clains
because S.D. acqui esced in any

3Specifically, 8 1983 and the Fourteenth Anendnent; 8 504 of
the Rehabilitation Act, 20 U S.C 8 706; the Anericans wth
Disabilities Act, 42 U S . C. 8§ 12131 et seq.; the M nnesota Human
Rights Act, Mnn. Stat. Ann. 8§ 363.03, subd. 5; the Governnent Data
Practices Act, Mnn. Stat. Ann. 8 13 et seq.; and negligence.



adm nistrative delay and suffered no harm from the Comr ssioner's
appoi nt nent process. S.D. appeals.

S.D. first faults the district court for granting the School District
judgnent on the 2000-page adm nistrative record. S.D. argues that this was
procedural |y i nproper because there were disputed i ssues of material fact,
no di scovery had been conducted, and S.D. w shed to present additional
evi dence. Under |IDEA, state |aw governs the adm nistrative hearing process
for challenging a child's IEP. But after exhausting these renedies, an
aggrieved party may seek judicial reviewin federal court. 1In conducting
that review, the court "shall receive the records of the admi nistrative
proceedi ngs, shall hear additional evidence at the request of a party, and,
basing its decision on the preponderance of the evidence, shall grant such
relief as the court deternmnes is appropriate.” 20 U S.C. 8§ 1415(e)(2).

Although the statute pernmits the reviewing court to expand the
adm nistrative record, "[d]ecision on the record conpiled before the
admnistrative agency is the norm. . . so a party that wants the judge to
take evidence rather than decide the case on the record conpil ed before the
hearing officers had better tell him" Hunger v. Leininger, 15 F. 3d 664,
670 (7th Cr.), cert. denied, 115 S. C. 123 (1994). Because the review ng
court nust give due weight to the adm nistrative proceedings, "a party

seeking to introduce additional evidence at the district court |evel nust
provide sone solid justification for doing so." Roland M v. Concord Sch.
Comm , 910 F.2d 983, 996 (1st Cir. 1990), cert. denied, 499 U S 912
(1991).

In this case, S.D. failed to present "solid justification" to expand
the admnistrative record. At the initial notion hearing, Mgistrate Judge
Eri ckson asked counsel for S.D. what evidence she



wi shed to add to that record. Counsel cited evidence of S.D.'s recent
progress at Groves, including test results, possible court-appointed expert
testinony, and evidence of S.D.'s current enotional state. After that
hearing, it took counsel for the Conmissioner nonths to assenble the
certified admnistrative record, and a year el apsed before Magi strate Judge
Eri ckson issued his report and reconmendati on. Yet during that entire
period, S.D. never submitted proposed additional evidence and never filed
a witten notion to supplenent the record. Simlarly, S.D. conplains that
the district court denied discovery regarding state admnistrative
practices and procedures. But S.D. does not explain how that discovery
m ght have produced "solid justification" for expandi ng the adm nistrative
record. In these circunstances, the district court did not abuse its
di scretion in basing its judicial review on that extensive record.

Judicial review of agency action nmay be conducted on the
admnistrative record even if there are disputed issues of material fact.
Under I DEA, the reviewing court bases its decision on "the preponderance
of the evidence." That is a |less deferential standard of review than the
substanti al evidence test conmon to federal administrative law. But it
still requires the reviewing court to give "due weight" to agency deci sion-
maki ng. Rowl ey, 458 U S. at 206. Qher circuits have applied this rather
unusual statutory standard in sonmewhat different fashions. See Neely v.
Rut herford Gounty Sch., 68 F.3d 965, 969 (6th Gr. 1995) ("nodified de novo
review'), cert. denied, 116 S. C. 1418 (1996); Doyle v. Arlington County
Sch. Bd., 953 F.2d 100, 105 (4th Cr. 1991) (hearing officer findings are
"prima facie correct"); Roland M, 910 F.2d at 990 ("bounded, independent”
judicial review). See also Capistrano Unified Sch. Dist. v. WArtenberg,
59 F.3d 884, 891-92 (9th Cir. 1995). Here, the district court faced the
task of choosing between conflicting findings and conclusions of the

hearing officer and the review officer. The court reviewed the
admi ni strative record and, expressly applying the statutory



pr eponderance standard, credited the hearing officer's findings because
that fact-finder had an "opportunity to observe the deneanor of the
witnesses and to render believability determnations.” The court then
rejected the review officer's analysis because it did not give sufficient
weight to the views of the School District's professional educators. That
review conplied with § 1415(e)(2). See Doyle, 953 F.2d at 105-06.

S.D. next argues that the district court, in reversing the review
officer's decision, "inproperly inposed its own views of educational
net hodol ogy." I n conducting judicial review, "Row ey instructs us that we

may not substitute our own 'notions of sound educational policy for those
of the school authorities.'" Petersen v. Hastings Pub. Schs., 31 F.3d 705,
707 (8th Gr. 1994). W conclude the district court did not violate this
principle.

| DEA enacted a strong preference that handi capped children attend
regular classes with children who are not handi capped. 20 U S.C &8
1412(5). This gives rise to a presunption in favor of S.D.'s placenent in
the public schools. See Mark AL v. Grant Wod Area Educ. Agency, 795 F.2d
52, 54 (8th Cir. 1986), cert. denied, 480 U S. 936 (1987). Here, the
district court concluded that the review officer had ignored this

presunption, had given insufficient deference to the School District's
educational decisions, and had rejected the hearing officer's well-
supported findings that S.D. had benefitted from the School District's
prograns and that her |IEP "was reasonably calculated to result in
nmeasurabl e educational benefit." In reversing the review officer's
decision, the district court enforced the statute's educational policies,
not its own.

In assessing the district court's analysis, we also bear in mnd that
the critical issue in this case is whether to reinburse S.D. for private
school tuition. Wen S.D.'s parents unilaterally



placed her in Goves, they did so "at their own financial risk."
Burlington v. Departnent of Educ., 471 U. S. 359, 373-74 (1985). They are
entitled to tuition reinbursenent only if public school placenent violated

| DEA and pl acenent at Groves was proper under the Act. See Fl orence County
Sch. Dist. Four v. Carter, 114 S. C. 361, 366 (1993); Evans v. District
No. 17, 841 F.2d 824, 832 (8th Cr. 1988). The review officer did not cite
substantive differences between the School District's and Goves's

prograns, and did not explain in educational terns why | DEA' s preference
for "mmi nstreamed" public education should be ignored in this case. The
district court properly concluded that the review officer's decision was
i nconsi stent with core | DEA principles.*

V.

S.D. next contends that the district court erred in concluding that
the "astoundi ng" nunber of procedural inadequacies in her |EPs do not
entitle her to greater relief. Congress intended that |DEA s procedural
saf eguards be enforced so that parents of a handi capped child will have
adequate input in the devel opnent of the child' s IEP. See Row ey, 458 U. S.
at 189, 205-06. The district court concluded that the School District
substantially conplied with those statutory safeguards. S.D.'s | EPs set
out educational goals and the special services to be provided. The School
District nmintained open conmunications with S.D.'s parents and al |l owed
themto play an "aggressively participative role" in the devel opnent of the
| EPs. And the School District held conciliation conferences to discuss
parental conplaints and heeded

‘W reject as totally without nmerit S.D.'s contention that
Magi strate Judge Erickson erred in consulting nedical treatises on
attention deficit disorder. Like many of S.D.'s |egal argunents,
this concerns an underlying issue -- whether S.D.'s parents should
have made her take the drug Ritalin -- that is of only marginal
rel evance to the i ssues on appeal.
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parental requests that a psychol ogi cal consultant and other professionals
be involved in the | EP process.

Having deternined that the School District had net IDEA s core
procedural requirenents, the court upheld the hearing officer's concl usion
that | EP deficiencies were either harmess or would be renedied by the
rei nbursenent of certain professional fees. W agree. The critical issue
in this case is whether S.D.'s parents should be reinbursed for
unilaterally placing her in private school. The procedural and technica
deficiencies in the |EPs that were identified by the hearing officer and
the review officer did not materially affect the resolution of that issue.
An | EP should be set aside only if "procedural inadequacies conprom sed the
pupil's right to an appropriate education, seriously hanpered the parents
opportunity to participate in the fornmulation process, or caused a
deprivation of educational benefits." Roland M, 910 F.2d at 994. See
Schuldt v. Mankato Sch. Dist. No. 77, 937 F.2d 1357 (8th Cr. 1991), cert.
deni ed, 502 U.S. 1059 (1992); Evans, 841 F.2d at 830-31. That did not
happen here.

V.

Finally, S.D. argues that the district court erred in dismssing her
state and federal counterclains as precluded.® |DEA does not "restrict or
limt the rights, procedures, and renedi es avail abl e" under other federal
law, but it does require a clainmant to exhaust adm nistrative renedies.
20 U.S.C. § 1415(f). Wien that process produces an admi ni strative decision
that is upheld on judicial review under |IDEA, principles of issue and claim

W& reject S.D.'s contention that appellees waived the
preclusion issue by failing to plead it. Preclusion nmay be raised
by the court because "benefits of precluding relitigation of issues
finally decided run not only to the litigants, but also to the
judicial system"” Studio Art Theatre of Evansville, Inc. v.
Evansville, 76 F.3d 128, 130 (7th Gr. 1996).
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preclusion may properly be applied to short-circuit redundant clains under
ot her | aws. See University of Tenn. v. Elliott, 478 U S. 788, 796-99
(1986); Plough v. West Des Mdines Community Sch. Dist., 70 F. 3d 512, 515-16
(8th Cir. 1995).

S.D.'s non-IDEA clains are based upon allegations that the School

District is guilty of (1) an unlawful grade retention policy; (2) illega
delay in identifying handi capped children; (3) illegal use of Chapter One
funding; (4) illegal charges for sunmer instruction; (5) failure to ensure

a fair state hearing; (6) failure to provide equal educational opportunity;

and (7) "per se negligence by violating state and federal laws." W agree
with the district court that these clains are precluded by the |DEA
judgnent in the School District's favor. This resolution of the |DEA
clainms necessarily resol ved i ssues one, two, three, and five in the School

District's favor. Issue six is also precluded by the finding that the
School District conplied with |DEA, because Mnnesota law is no nore
demandi ng. See Schuldt, 937 F.2d at 1361. |Issue four was renedi ed by the
hearing officer's reinstated order that the School District reinburse S. D

for sumrer tutoring. |ssue seven adds nothing to the others and in any
event was waived on appeal by S.D.'s failure to contest the district
court's determnation that this theory fails to state an actionable claim

See Prinmary Care Investors Seven, Inc. v. PHP Healthcare Corp., 986 F.2d
1208, 1212 (8th Cir. 1993).

We have carefully considered the other contentions in S.D.'s brief
on appeal and conclude that each is without nerit. The judgnent of the
district court is affirmed.

A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.
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